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No. SJ-2015-
COMMONWEALTH OF MASSACHUSETTS,

Petitioner 

v.

,

Defendant & Respondent

DEFENDANT'S OPPOSITION TO COMMONWEALTH’S MASS. R. CRIM. P. 15 (A) (2) AND G.L.C. 278, § 28E APPLICATION REQUESTING THAT THIS COURT GRANT LEAVE TO APPEAL A SUPPRESSION ORDER FROM THE DORCHESTER DIVISION OF THE BOSTON MUNICIPAL COURT

Now comes the defendant, _______________, to oppose the Commonwealth’s application for leave to appeal from an order of the Dorchester Division of the Boston Municipal Court suppressing all evidence seized from the defendant’s motor vehicle. The defendant states that the administration of justice will not be facilitated by granting the Commonwealth’s application for leave to appeal, as the judge applied black-letter law to uncontested facts in making his sound written findings. 

INTRODUCTION


This case is an appeal from a motion to suppress filed by the defendant.  In this case the police used an unidentified confidential informant who had never previously provided information leading to a criminal investigation, let alone to a seizure or an arrest.  The Commonwealth did not establish the basis of the informant’s knowledge, and he provided “no predictive details that were not easily obtainable by an uninformed bystander.” Commonwealth v. Lyons, 409 Mass. 16, 21 (1990).  In these circumstances, suppression was required.   

BACKGROUND

On October 27, 2014, the defendant, _______________, was charged with four counts of unlawful possession of an electric stun gun, in violation of G.L. c. 141, section 31J
. On March 23, 2015, the defendant filed a motion to suppress evidence.  The Honorable Jonathan Tynes held an evidentiary hearing on the defendant’s motion on April 10, 2015.  The Commonwealth called one witness, Officer John Shaughnessy.  On April 22, 2015 the defendant filed a memorandum in support of the previously filed motion.  On June 19, 2015, Judge Tynes allowed the motion and noted in the margin of the motion:

“After a hearing and after review of the defendant’s memorandum of law, the motion to suppress is allowed.  There was insufficient reasonable suspicion based on the informant information to effect a stop of the motor vehicle.  See CW v. Alvarado 423 Mass 266. J.Tynes 6/19/15”
On June 26, 2015, the Commonwealth filed a notice of appeal and a motion for written findings and rulings.  At the judge’s request, the Commonwealth filed proposed findings of fact on July 7, 2015, and proposed rulings of law on July 29, 2015.  


On October 5, 2015, the judge issued his full written findings and rulings of law.

EVIDENCE AT THE MOTION HEARING
At the motion to suppress hearing held on April 10, 2015, Officer Shaughnessy testified regarding his actions on October 25, 2014.  The Honorable Judge Tynes made the following findings of fact after the hearing
:

1. On October 25, 2014 Boston Police Officer John Shaughnessy received information from a source known to him that an individual was attempting to sell stun guns in the area of 200 Columbia Rd.

2. Officer Shaughnessy had spoken with the source prior to that date. 

3. The information provided by the source on October 25, 2014 was the first time that the informant provided information to Officer Shaughnessy that led to a criminal investigation.

4. The source informed Officer Shaughnessy that there was a black male attempting to sell stun guns in the area of 200 Columbia Avenue.  The person was described as carrying a red back pack and that the stun guns were in that back pack.

5. The male had a low haircut, was wearing a yellow sweater, blue jeans and black boots.

6. Officer Shaughnessy went to the area of 200 Columbia Road and waited to see if someone matching that description came out of the barbershop at that location.

7. Officer Shaughnessy observed a male leaving the barbershop that matched that description.

8. Officer Shaughnessy saw that person enter into a red vehicle.  The source stated that the person selling the stun guns was driving a red vehicle that was parked outside of the barbershop.

9. Officer Shaughnessy followed the vehicle for about a minute.

10. Officer Shaughnessy did not observe the vehicle make any traffic violations.

11. Officer Shaughnessy conducted a stop of the motor vehicle.

12. Officer Shaughnessy asked the driver, the defendant Mr. _______________, if there was anything illegal in the vehicle.

13. Mr. _______________ responded that he had some stun guns and mace.

14. Officer Shaughnessy asked Mr. _______________for consent to search the vehicle which was granted.

15. In the trunk of the vehicle officers recovered the red back pack as well as a cardboard box and found 4 stun guns and 22 pepper spray canisters.

LAW AND ARGUMENT

I. GRANTING THE COMMONWEALTH’S APPLICATION WOULD NOT FACILITATE THE ADMINISTRATION OF JUSTICE, BECAUSE THE HEARING JUDGE ISSUED SOUND FINDINGS OF FACT AND RULINGS OF WELL-SETTLED LAW
a.) The motion judge correctly determined that the reliability of the confidential informant was not established by testimony that the only information he previously provided to police did not lead to even a criminal investigation.

In arguing that the confidential informant’s reliability was established in part by the fact that he had previously provided information that did not lead to any criminal investigation, the Commonwealth ignores the long line of cases holding that the reliability of an informant can be presumed from his past dealings with police only where his information has previously led to seizures of contraband or convictions.  See, e.g., see, e.g., Commonwealth v. Reyes, 423 Mass. 568, 572 (1996); Commonwealth v. Mejia, 411 Mass. 108, 112-113 (1991); Commonwealth v. Perez-Baez, 410 Mass. 43, 46 (1991); Commonwealth v. Rojas, 403 Mass. 483, 486, (1988).   The motion judge correctly followed this controlling precedent in determining that the informant’s reliability could not be established based on his prior contact with police. 

b.) The motion judge correctly concluded that police corroboration of “obvious details” provided by the informant established neither his basis of knowledge nor his reliability.

Contrary to the Commonwealth’s assertions in its application for leave to appeal the motion judge’s order, the information provided by the confidential informant to police did not suffice to establish either his basis or knowledge or his reliability.  Rather, as the motion judge correctly found, they were all obvious details that did not demonstrate personal knowledge of the defendant’s activities and that did not predict his future behavior.

The Commonwealth’s heavy reliance on Commonwealth v. Bakoian, 412 Mass. 295 (1992), is misplaced.  Bakoian, is distinguishable not only because the informant there had proven to be reliable by previously providing information which had led to an arrest and seizure of narcotics, id. at 298 and n.3, but also because the Bakoian informant provided predictive information that could not have been known to a bystander.  He told police that the defendant and a specific, named companion were traveling in a certain car identified by license plate number, what their destination was, and when they would reach it.  

In contrast, all of the information provided here by the confidential informant – the defendant’s description, his presence at 200 Columbia Road, and the fact that he carried a backpack and drove a red car – were “easily obtainable by an uninformed bystander.” Commonwealth v. Lyons, 409 Mass. at 21.  Unlike in Bakoian, the confidential informant provided no genuinely predictive information – he did not tell police when the defendant would arrive at or leave 200 Columbia Road, or who, if anyone, he would meet there, or where he would go when left.
  Judge Tynes correctly concluded that police verification of the obvious details provided by the informant were insufficient to establish either his basis of knowledge or his reliability, and thus could not justify the subsequent stop of the defendant.  
CONCLUSION


Appellate review of the motion judge’s sound application of well-settled law to undisputed facts would not facilitate the administration of justice.  The defendant requests that this Honorable Court deny the Commonwealth’s application for leave to appeal from the order granting the defendant’s motion to suppress, and let stand the motion judge’s order allowing the motion to suppress.






Respectfully Submitted,
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By his Attorney,















________________________

Kari Tannenbaum
BBO # 552919 

Committee for Public Counsel Services

10 Malcolm X Blvd, Suite. 2-1

Roxbury, MA  02119

November 9, 2015

(617) 989-8100

CERTIFICATE OF SERVICE

I, Kari Tannenbaum, attorney for _______________, hereby certify that I have served the foregoing Motion by placing it for delivery by hand this 9th day of November, 2015 to the Suffolk County District Attorney’s Office at:

Attention: 

Zachary Hillman, Esq.

Office of the Suffolk County District Attorney

One Bulfinch Place

Boston, MA 02114

___________________________

KARI TANNENBAUM
� The defendant was also charged with unlicensed sale of ammunition, in violation of G.L. c. 140, section 122B.  The defendant filed a motion to dismiss on March 31, 2015.  After hearing before Judge Tynes on April 10, 2015, that charge was dismissed.


� The 14 findings of fact are taken directly from the findings of Judge Tynes.


� The Commonwealth notes that the confidential informant correctly predicted that stun guns would be found in the defendant’s backpack.  This is irrelevant to the suppression issue in this case, as police only corroborated that information after stopping the defendant without justification.





