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EMERGENCY PETITION FOR RELIEF PURSUANT TO G.L. c. 211, § 3
Now comes the petitioner, XXX XXX (hereafter “the defendant”), and requests that this Court exercise its powers under G.L. c. 211, §3, to vacate four orders of the Boston Municipal Court (Coyne, J.) revoking the defendant’s bail pursuant to paragraph three of G.L. c. 276, §58, and release the defendant from custody.  The defendant states that the orders of the Boston Municipal Court revoking the defendant’s bail violated his due process right to be free from unlawful physical restraint and were not supported by evidence that the defendant seriously endangered any person or the community.  The defendant requests a hearing on this matter.
Statement of Facts

On June 3, 2013, the defendant was arraigned in the Dorchester Division of the Boston Municipal Court on docket number 1307 CR 2180, where he faced charges of receiving a stolen motor vehicle (G.L. c. 266, § 28(a)), receiving stolen property (G.L. c. 266, § 60), resisting arrest (G.L. c. 268, § 32B), and operating a motor vehicle after suspension or revocation (G.L. c. 90, § 23).  See Attachment B.  Counsel was appointed to represent the defendant on this matter, as well as on docket numbers 1307 CR 1208 and 1307 CR 859.   See Attachments A, C, and E.  

At arraignment, the Commonwealth moved to revoke the defendant’s bail on his four open cases: 1307 CR 1208, 1307 CR 859, 1256 CR 6044, and 1256 CR 6042.  See Attachments G, H, I, and J.  On all four cases, the only criminal charge was that the defendant operated a motor vehicle after suspension or revocation.  See Attachment K.  The Boston Municipal Court (Coyne, J.) allowed all four motions, and set bail on docket number 1307 CR 2180 at personal recognizance.  See Attachments L, M, and N. All three Dorchester matters were continued to July 3, 2013 for a pre-trial hearing.  See id. 

On June 12, 2013, defense counsel filed a motion for reconsideration of prior orders to revoke bail, but was informed that the case would be advanced and continued to June 18, 2013 to be heard on the motion.  See Affidavit of Counsel; Attachment O.  On June 18, 2013, the Court (Coyne, J.) denied the motion.  See Affidavit of Counsel.
ARGUMENT
I. 
THE PETITION IS PROPERLY BEFORE THIS COURT. 

This petition for relief pursuant to G.L. c. 211, §3, is properly before this Court because a District Court’s bail revocation order pursuant to paragraph three of G.L. c. 276, §58, is reviewable by a single justice.  See Sheriff of Suffolk County v. Pires, 438 Mass. 96, 100-01 (2002) (review of bail revocation order is not available in Superior Court, in part, because there is an avenue of relief pursuant to G.L. c. 211, § 3).    
II. REVOKING THE DEFENDANT’S BAIL VIOLATED HIS DUE PROCESS RIGHTS, BECAUSE HE IS NOW BEING HELD IN CUSTODY ON CASES FOR WHICH HE IS NOT FACING INCARCERATION.

On all four dockets on which the defendant’s bail was revoked, he cannot be sentenced to any jail time, and therefore, revoking his bail has violated his due process right to be free from unlawful physical restraint.  Specifically, in each docket, the defendant stands charged with operating a motor vehicle after suspension or revocation, in violation of G.L. c. 90, § 23. See Attachment K.  While the first paragraph of G.L. c. 90, § 23 contemplates both jail time and fines, the second paragraph states: 

“Notwithstanding the preceding paragraph or any other general or special law to the contrary, whoever has not been previously found responsible for or convicted of, or against whom a finding of delinquency or a finding of sufficient facts to support a conviction has not been rendered on, a complaint charging a violation of operating a motor vehicle after his license to operate has been suspended or revoked…shall be punished by a 
fine of not more than $500.” 

This “fine-only” provision does not apply to those whose license to operate has been revoked or suspended pursuant to specified motor vehicle offenses.  Id.
  


Prior to the cases currently pending against him, the defendant has no history involving motor vehicle offenses whatsoever, and thus the prohibition of the “fine-only” provision does not apply to him.  See Attachment K; G.L. c. 90, § 23.  Moreover, because at the time of each of the four alleged incidents Mr. XXX had no previous convictions, he is not eligible to be sentenced as a subsequent offender.  See Affidavit of Counsel.  Therefore, the maximum possible punishment for each of the four offenses is a $500 fine.  See G.L. c. 90, § 23; see also Commonwealth v. DeBerry, 441 Mass. 211, 216 (2004) (“If it is a criminal statute we interpret, the rule of lenity requires that the defendant be given the benefit of the ambiguity.”)
.  Holding the defendant for any period of time would therefore violate his fundamental due process right to be free from physical restraint.  See Aime v. Commonwealth, 414 Mass. 667, 677 (1993) (“Freedom from governmental restraint lies at the heart of our system of government and is undoubtedly a fundamental right.”).  This Court should vacate the Boston Municipal Court’s orders revoking bail, so as to avoid a situation where the defendant would be unlawfully incarcerated.  Cf. Commonwealth v. De Pina, 10 Mass. App. Ct. 929, 930 (1980) (where defendant could only be fined on first violation of G.L. c 140, §, 128, a one year incarceration was “perforce invalid”). 

III. REVOKING THE DEFENDANT’S BAIL WAS AN ABUSE OF DISCRETION BECAUSE THERE WAS NO EVIDENCE THE DEFENDANT SERIOUSLY ENDNAGERED ANY PERSON OR THE COMMUNITY.

Even if this Court determines the Boston Municipal Court did not violate the defendant’s due process rights, it should conclude that revoking the defendant’s bail was an abuse of discretion.  Specifically, there was no evidence the defendant would seriously endanger any person or the community.  See G.L. c. 276, § 58.  The defendant has no prior convictions, only has one default, and prior to being arraigned on docket number 1307 CR 2180, only faced open, non-probationary charges of operating after suspension or revocation.  See Affidavit of Counsel.  The defendant, who is a high school graduate and former shipbuilding apprentice, has the support of his mother, who was present in court on June 3, 2013.  See id.  Moreover, on June 3, 2013, the defendant appeared in court on his own volition after posting a $40 bail commissioner fee.  See id.  Above all, the defendant’s current charges and lack of past convictions show no dangerous conduct—such as assaultive behavior, possession of firearms or weapons, or reckless or impaired driving—that rises to the requisite level of danger to a person or the community to hold him in custody for 60 days.

CONCLUSION



For the above-stated reasons, the defendant requests that this Court vacate the orders of the Boston Municipal Court revoking the defendant’s bail because the orders violated his due process right to be free from unlawful physical restraint and were not supported by evidence that the defendant would seriously endanger any person or the community.
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� The law reads: “This paragraph shall not apply to any person who is charged with operating a motor vehicle after his license to operate has been suspended or revoked pursuant to a violation of paragraph (a) of subdivision (1) of section 24, or section 24D, 24E, 24G, 24L or 24N of this chapter, subsection (a) of section 8 or section 8A or 8B of � HYPERLINK "http://www.lexis.com/research/buttonTFLink?_m=79d801b5ddecff89284450bc52747c27&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5bALM%20GL%20ch.%2090%2c%20%a7%2023%5d%5d%3e%3c%2fcite%3e&_butType=4&_butStat=0&_butNum=2&_butInline=1&_butinfo=MACODE%2090B%208&_fmtstr=FULL&docnum=1&_startdoc=1&wchp=dGLbVzt-zSkAb&_md5=4b32788fd8675545df796a033c504d32" �chapter 90B, section 8�, � HYPERLINK "http://www.lexis.com/research/buttonTFLink?_m=79d801b5ddecff89284450bc52747c27&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5bALM%20GL%20ch.%2090%2c%20%a7%2023%5d%5d%3e%3c%2fcite%3e&_butType=4&_butStat=0&_butNum=3&_butInline=1&_butinfo=MACODE%2090B%209&_fmtstr=FULL&docnum=1&_startdoc=1&wchp=dGLbVzt-zSkAb&_md5=8c14a545ab7e866ff3b34aa7a3be3c76" �9� or � HYPERLINK "http://www.lexis.com/research/buttonTFLink?_m=79d801b5ddecff89284450bc52747c27&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5bALM%20GL%20ch.%2090%2c%20%a7%2023%5d%5d%3e%3c%2fcite%3e&_butType=4&_butStat=0&_butNum=4&_butInline=1&_butinfo=MACODE%2090B%2011&_fmtstr=FULL&docnum=1&_startdoc=1&wchp=dGLbVzt-zSkAb&_md5=2a33d876b970647331fa69b44dd4d2b9" �11� of chapter 90F or after notice of such suspension or revocation of his right to operate a motor vehicle without a license has been issued and received by such person or by his agent or employer, and prior to the restoration of such license or right to operate or the issuance to him of a new license or right to operate because of any such violation.”


� Even if this Court reads G.L. c. 90, § 23 as allowing a punishment for a first offense of up to 10 days in jail, holding Mr. Printemps for 60 days would violate his due process rights, because he would be held for 20 days longer than the maximum collective punishments for four first offenses.
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